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January 4, 2018

The Honorable Marie L. Yovanovitch
United States Ambassador
Embassy of the United States of America
Sikorskoho St, 4
Kyiv, Ukraine, 02000

Re: Request fo r  Assistance by Opalcore L t
and Trans Commodities New York, 80.

Dear Ambassador Yovanovitch:

My law firm represents Opalcore Ltd. (“Opalcore”), a Cyprus corporation, and its 
sole beneficial shareholder, Trans Commodities New York, Inc. (“TCNY”), a New York (U.S.) 
corporation. On behalf of my clients, I am requesting your office’s assistance in the recovery of 
funds that appear to have been misappropriated in 2017 based on the actions of certain Ukrainian 
government officials.

Relevant Background Facts

On about June 4, 2013, the Ministry of Finance of Ukraine issued 173,710 shares 
of government domestic loan bonds (securities), having a nominal value of $173,710,000.00 
(USD). This issuance was apparently intended to raise capital to be used for infrastructure 
projects, with investors not only having the opportunity to help finance programs for the 
betterment of the Ukrainian people and the country’s economy, but also having the ability to 
profit from a government-backed guaranty of repayment of principal, plus interest.

http://www.kdldaui.com
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Opalcore, which has a registered office located at Gladstonos, 116 M. Kyprianou 
House (3rd & 4th Floors), 3032, Limassol, Cyprus, purchased some of those bonds in two 
tranches: (i) 6,986 shares on July 23, 2013, having a face value of $6,998,158.00 (USD) and a 
redemption date in June 2015; and (ii) 12,252 shares on November 15, 2013, having a face value 
of $13,038,930.00 (USD) and a redemption date in November 2015. Because these bonds were 
issued through the State Savings Bank of Ukraine, JSC Oschadbank (“Oschadbank”), an 
investment account was opened at that bank in the name of Opalcore, into which the proceeds of 
the redeemed bonds were to be deposited.

Although Opalcore had a right to redeem its government bonds in 2015, its then 
beneficial owner, Exbridge Properties L.P. (“Exbridge”), a British company having a registered 
office at Olympia Industrial Estate (Unit 5), Coburg Road, London, N22 6TZ, England, United 
Kingdom, was initially sympathetic to explanations given by Oschadbank officials for delays in 
normal banking operations due to the period of political upheaval in Ukraine that began in 
February 2014. However, by 2016, the delays in recovering its investment in the bonds became 
unmanageable for Exbridge, as a result of which it sought to liquidate its ownership interest in 
Opalcore. TCNY learned of that investment opportunity, and by Transfer of Beneficial Interest 
Agreement, dated November 1,2016, TCNY acquired Exbridge’s entire interest in Opalcore.

On April 28, 2017, Opalcore (and, by extension, TCNY) discovered that the 
proceeds of the Opalcore bonds were not present in its investment account at Oschadbank. 
Instead, those proceeds, in the amount of $20,980,028.49 (USD) -  which was comprised of the 
face amount of the bonds, $20,037,088.00 (USD), and post-maturity interest in the sum of 
$942,940.79 (USD) -  had been transferred by Oschadbank to an account in the name of the State 
Treasury Service of Ukraine. The only explanation given for that transfer was: “Transfer of the 
funds pursuant to Judgment of the Kramatorsk City Court of Donetsk Region as of March 28, 
2017 in case No. 234/4135/17.”

What followed was a series of attempts by Opalcore’s representatives to leam 
how that City Court Judgment, in a case where Opalcore was not a party, had been used to take 
funds without Opalcore’s consent. Those investigation efforts resulted in the discovery that one 
or more public officials appear to have illegally absconded with Opalcore’s funds by 
circumventing normal legal and banking procedures.

Opalcore ‘s Attempts to Retrieve its Funds

TCNY engaged two attorneys in Kiev, Dmitry Shcherbina and Maksym 
Kovalenko, to act on Opalcore’s behalf in Ukraine, in coordination with me as the U.S. attorney 
for Opalcore and TCNY. Through our investigation, it has been learned that the release of
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Opalcore’s bond proceeds was part of a much larger release of funds held by Oschadbank, 
comprised of other bondholders’ proceeds as well. The official reason given for that release was 
an asset forfeiture that purported to be based on a Judgment that had been entered in the 
Kramatorsk City Court of Donetsk Region in criminal proceeding, Case No. 234/4135/17, 
brought against an individual named Arkadii Pavlovych Kashkin.1 From press reports regarding 
public statements made by government officials, we have learned that this proceeding involved 
an alleged scheme in which Mr. Kashkin had been paid $500.00 (USD) to allow his name falsely 
to be used in the registration of a local business enterprise. Through an agreement made with the 
head of the local prosecution office, Konstantyn Kulik, Mr. Kashkin was permitted to evade 
punishment for his wrongdoing, provided that he admit his guilt and that he provide a written 
statement to the effect that Ukrainian bond proceeds, having nothing to do with that criminal 
case, were somehow tied to the administration of former President Victor Yanukovych. We 
believe that the local prosecution office, and in particular Mr. Kulik (who at one time had 
apparently studied and worked with Mr. Kashkin) improperly arranged for Mr. Kashkin to falsify 
a contention that could be used, however disingenuously, to link the bond proceeds to the 
Yanukovych administration.

Furthermore, it appears that this improper scheme by the local prosecution office 
was not done without the knowledge and participation of Ukrainian Prosecutor General’s Office, 
which is headed by Yuriy Vitaliyovych Lutsenko. Why Mr. Lutsenko (who, as public record 
indicates, was a political enemy of the Yanukovych administration) would have involved his 
office in such a scheme is unclear, but he has since publicized the confiscation of bond proceeds 
as though it were some kind of law enforcement victory.

The case against Mr. Kashkin, and the circumstances surrounding the agreement 
that he made with the local prosecution office, was suspicious for other reasons as well. For 
example, the criminal proceeding brought against him was filed on March 15, 2017, and the 
Judgment was made only two weeks later, March 28, 2017. On the same date on which that 
Judgment became effective, April 28, 2017, Mr. Lutsenko, along with Oleksandr Valentynovych 
Turchynov, the Secretary of National Security and Defense Council, personally visited 
Oschadbank’s corporate headquarters and met with the bank’s Board Chairman, Andrii Pyshnyi.2 
Mr. Lutsenko has purportedly contended that he was acting at the time on behalf of President 
Poroshenko.3 In any event, that extra-judicial meeting coincided with Oschadbank’s transfer of 
the bond proceeds away from Opalcore’s custody and control.

1 See htlps://strana.ua/articles/analvsis/68348- l-5.html.
2 See https;//www.voutube.com/watch?v=RZvkqN7G0WY.
3 See https://www.voutube.corn/watch?v=bv 6Dp 1 GazO.

http://www.voutube.com/watch?v=RZvkqN7G0WY
https://www.voutube.corn/watch?v=bv_6Dp_1_GazO
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These actions on the part of Oschadbank were plainly illegal. Under Ukrainian 
Criminal Procedure Law, a judgment may not be enforced, and no confiscation of funds should 
be permitted, by a bank or other financial institution without an independent court order. In 
particular, for a bank to be authorized to transfer funds based on a post-judgment seizure or 
forfeiture, an Enforcement Order must be issued to initiate a formal enforcement proceeding, and 
a public or private executor must be appointed to act on the state’s behalf. Only upon receipt of 
an Implementation Order by such an executor may a bank be permitted to release funds without 
the consent of the account owner. In the case of Opalcore’s account, however, no Enforcement 
Order was ever issued, as a result of which no enforcement proceeding was initiated, and no 
Implementation Order was ever made. Although numerous attempts on the part of Opalcore and 
TCNY have been made to contact Oschadbank’s Board Chairman, Mr. Pyshnyi, in order to 
obtain an explanation for why the bond proceeds were released without Opalcore’s consent, 
those efforts have been ignored, and neither Mr. Pyshnyi nor any other Oschadbank 
representative has offered to communicate with Opalcore or TCNY regarding this matter.

On behalf of Opalcore, Mr. Shcherbina and Mr. Kovalenko initiated an appeal 
proceeding objecting to the use of the Judgment in Case No. 234/4135/17 to cause Oschadbank 
to transfer away Opalcore’s bond proceeds. However, by Order of the Court of Appeal of 
Donetsk Region, that appeal was refused on the purported ground that an appeal proceeding may 
be initiated in the case of plea deal only by the prosecutor or the defend^t^ This ruling seems 
absurd on its face, inasmuch as the Judgment was used to confiscate Opalcore’s (and other 
parties’) bond proceeds, as a result of which Opalcore, as an aggrieved party, had an absolute 
right to appeal under by Ukrainian law, a position that has repeatedly been confirmed by the 
Supreme Court of Ukraine in other cases. We strongly suspect Prosecutor General’s Office 
somehow pressured the Court of Appeal.

A subsequent effort by Mr. Shcherbina and Mr. Kovalenko to initiate a cassation 
appeal to the High Specialized Court of Ukraine was blocked when the descriptive portion of the 
Judgment from the Kramatorsk City Court proceeding could not be produced, inasmuch as it had 
somehow been deemed “classified” by decree of the State Expert on Secrets of the Prosecutor 
General’s Office. That decree appears to have been unlawful based on the provisions of Part 2 of 
the Article 517 of the Ukrainian Criminal Procedure Law, which expressly require that 
procedural determinations, such as the Judgment against Mr. Kashkin, may not contain data 
constituting state secrets. The reason for that rule seems self-evident: if a wrongfully-decided 
court judgment contains state secrets deemed not subject to public disclosure, any person or 
company negatively affected by that judgment would be precluded from seeking judicial relief or 
assistance. Indeed, that is precisely the dilemma faced by Opalcore, which was effectively 
blocked from protesting the removal of funds from its Oschadbank account due to the claim that 
“state secrets” were contained in the Judgment against Mr. Kashkin.
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To make matters even worse, during an appearance on Ukrainian television in 
May 2017, Deputy Prosecutor General Yevhenii Yenin declared that those who appeal from the 
Judgment would, themselves, be prosecuted as members of a criminal organization.4 In fact, Mr. 
Shcherbina and Mr. Kovalenko have been threatened with prosecution for pursuing Opalcore’s 
rights with regard to the bond proceeds, although thankfully they have not allowed such threats 
to thwart their efforts to seek justice on the company’s behalf. Nevertheless, the Prosecutor 
General’s Office has apparently started investigation against them, under Case No. 
42017000000001533. The idea of threatening legal counsel in this manner, simply for pursuing 
a client’s rights, is an absolute affront to the rule of law and a stain on the reputation of Ukraine 
within the international community.

Request for Assistance

The efforts by Opalcore and TCNY to recover the bond proceeds through the 
Ukrainian judicial system have now effectively been blocked. Furthermore, although we have 
been informed that an investigation into the corrupt practices of certain Ukrainian officials 
associated with the Opalcore bond proceeds has been initiated by the National Anti corruption 
Bureau of Ukraine, that investigation is not a forum in which those proceeds may be recovered. 
Additional efforts are being explored to initiate litigation in the United States and Cyprus against 
Oschadbank and its Board Chairman, Mr. Pyshnyi. However, these efforts are likely to take 
considerable time and to involve considerable resources.

Accordingly, we respectfully request your office’s assistance, inasmuch as TCNY 
is a United States business enterprise that has been victimized by Ukrainian government 
officials. Indeed, although we have been unable to obtain a list of Ukrainian bondholders other 
than Opalcore that have similarly been wrongfully deprived of their access to bond proceeds due 
to the intervention of those Ukrainian officials, we understand from information we have 
received anecdotally that there are, in fact, other U.S. victims of this wrongdoing. We would 
welcome your comments regarding this important matter.

4 See htlps://www.youtube.com/watch?v=oC3UVx9Y 1 xl.

http://www.youtube.com/watch?v=oC3UVx9Y

